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“Two themes dominate the outlook for global businesses: the propagation 
of new technology and the rise in protectionist rhetoric.  The former will 
bring new antitrust challenges and disputes, while the latter may result in 
greater political intervention in cross-border deal-making and more 
disputes over subsidies. 

For antitrust enforcement and merger control, the global trend is towards 
proliferation and complexity, in terms of both procedure and substance. 
Sophisticated compliance will be required to achieve and maintain a 
competitive edge in the coming year.”

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Thomas Vinje, 
Partner, Chairman, 
Global Antitrust Practice
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Tony Reeves 
Partner, Brussels

THE TRENDS WE ARE SEEING

EU challenges:  

 Of the deals notified to the European Commission (EC) 
in 2016, over 1 in 14 were prohibited or cleared subject 
to remedies: the highest proportion since 2008.

 The continued trend of intervention below the level of 
dominance implies that the safe harbour threshold for 
mergers between competitors is now much lower: 
concerns may arise with a combined share of just 25%.

 The EC is increasingly asserting that innovation is likely 
to be harmed by mergers in relatively concentrated 
markets (e.g. Pfizer/Hospira, Dow/DuPont).  In some 
instances, concerns have extended to the speculative 
likelihood that the parties’ sector-wide innovation efforts 
might overlap in the future, so going beyond an 
assessment of overlaps between their existing R&D 
pipelines for specific products.  

 Stricter and more burdensome procedures have 
increased the importance of a thorough and early 
upfront risk analysis, including a review of internal 
documents.  They have also resulted in longer review 
periods.

 More severe remedies including upfront buyer 
requirements and reverse carve-outs require 
undertakings to prepare remedies in a timely and 
detailed fashion and to consider restructuring instead of 
remedies where possible.  
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US challenges:

 Merger retrospective studies allegedly show that there 
has been under-enforcement against US mergers in 
concentrated markets that lead to higher prices and 
margins despite merger control review. 

 The Trump administration is expected to target large 
media and technology companies as well as financial 
institutions, thereby potentially increasing the 
convergence between the EU and US antitrust agendas.

 The Department of Justice (DOJ) and Federal Trade 
Commission (FTC) are publicly characterising their 
merger control enforcement as more aggressive, given 
the fixed resources at the agencies.

Other regulators likely to follow the EU and the US:

 As most merger control regimes are modelled on US 
and EU antitrust rules, parties should expect 
investigations to be as rigorous and remedies as 
demanding as other more developed regimes.

“The increasing focus on 
innovation in merger reviews 
may necessitate broader remedy 
packages than a 'traditional' 
divestment of overlapping 
product lines.”

TOUGHER CONDITIONS FOR M&A IN CONCENTRATED MARKETS

It has become increasingly difficult to get mergers 
through in markets with few big players

OUR INSIGHTS INTO ANTITRUST TRENDS 2017
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“MOFCOM's fine on Canon 
clarifies that warehousing 
structures are not a viable risk-
shifting mechanism where 
Chinese filings are required.  
While its fines are fairly low, the 
harm to a company's reputation 
with the Chinese authorities can 
be substantial.”

THE TRENDS WE ARE SEEING 

 EU / Germany: A transaction value test is expected to 
come into force in Germany in early Spring 2017.  The 
EU is expected to follow the German approach in the 
future and is also considering a “projected” turnover test 
(e.g. for pharma cases).

 US: The FTC and the DOJ can challenge transactions 
that fall below the HSR Act filing thresholds and can 
challenge transactions that were filed and approved 
under the HSR Act, as illustrated in the Valeant 
Pharmaceuticals case.

 China: MOFCOM has the power to investigate a 
transaction even though the applicable filing thresholds 
are not met and has started to investigate below-
threshold cases (e.g. Didi’s acquisition of Uber China).  
It remains unclear what criteria MOFCOM applies when 
selecting cases to call in for review.

 Latin America: LATAM merger control regimes are in a 
state of flux. Argentina and Chile are enacting new 
suspensory merger control regimes, while in other 
jurisdictions merger control processes are still in their 
infancy.

 New merger control regimes: Myanmar’s new merger 
control laws came into force in February 2017, and more 
regimes are likely to become operational during the 
year, e.g. Mozambique, East African Community.
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A renewed interest in “gun-jumping”:

 The French competition authority imposed a record €80 
million fine on Altice and SFR for implementing 
transactions prior to clearance. The pre-closing conduct 
included intervention of the buyer in the management of 
the target companies, R&D cooperation and the sharing 
of highly strategic information. 

 The Brazilian regulator clarified in Cisco/Technicolor that 
“carve out agreements”, whereby merging parties agree 
not to close in jurisdictions with pending merger reviews, 
will not mitigate gun jumping penalties in Brazil.

 China's MOFCOM imposed a ¥300,000 ($43,000) fine 
on Canon for using a form of "warehousing" structure to 
acquire Toshiba Medical.  While Canon sought 
clearance prior to acquiring control over the target, 
MOFCOM considered that the earlier payment of the 
purchase price and transfer of the target to an SPV 
outside Canon's control were stages of the same 
transaction and should also have awaited clearance.  
The Japanese Fair Trading Commission raised similar 
objections.

EXPANDING JURISDICTIONS

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Richard Blewett 
Partner, Beijing
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Agencies are seeking to capture more mergers by widening their 
thresholds, intervening against mergers that do not meet the 
thresholds and penalizing gun-jumping
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WHAT NEXT FOR GLOBAL MERGER CONTROL?

Common ownership concerns:

 Two economic studies analysed pricing in a large 
number of US airline and retail banking markets. Both 
found that competing firms with a significant proportion 
of shareholders in common, or with significant cross-
shareholdings, tended to compete less aggressively with 
each other, and to charge higher prices in markets 
where such firms were their primary competitors.

 Significantly, this was the case even though none of the 
common investors, individually, had a shareholding that 
would be considered under most merger control laws to 
confer a significant degree of influence over the 
company's commercial conduct.

 At present, acquisitions of such interests would not 
themselves trigger a merger control filing in any major 
jurisdiction except, sometimes, the US. However, the 
studies could cause authorities (in any jurisdiction) to 
change the way they assess transactions that do need 
to be notified and where such links already exist.  

 There are no reports yet of these theories being applied 
in any live case, but they could make it more difficult in 
the future to secure clearances for mergers involving 
large listed companies or sector-focused PE funds, to 
the extent that there is a commonality of shareholders 
across different companies operating in the same 
sector.
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Merger control under the Trump administration:

 Statistics indicate few substantial differences in merger 
control enforcement between different US 
administrations in the past, but a slight tendency for 
Republican administrations to result in more permissive 
merger control in marginal cases.

 However, this is no ordinary Republican administration.  
An early indication of the direction that enforcement 
could take may come from reports that, following 
meetings with a number of businesses currently 
undergoing US merger reviews, Bayer and Monsanto 
committed to make substantial investments in US R&D 
and to maintain and increase numbers of US 
employees.  

 While not explicitly linked to antitrust clearances, it is 
possible that such commitments could become an 
informal requirement of the US approval process for 
some major transactions.  Much will depend on the 
identities of those selected to lead the US antitrust 
agencies.

2017 - LOOKING AHEAD

“If the new administration 
requires commitments on 
employee levels as part of the 
regulatory approval process, 
then parties are going to have to 
find value in places other than 
employee redundancies.”

THE CLIFFORD CHANCE PERSPECTIVE

The new Trump administration could bring about major changes to US 
merger control in the near term, while new economic thinking could 
have longer term implications for mergers involving listed companies

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Timothy Cornell
Antitrust Partner, Washington, D.C.
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“Reductions of fines in return for 
an acknowledgement of liability 
have become common in EC 
cartel cases.  Following the 
settlement of a recent abuse of 
dominance case, we expect 
these procedures to become 
prevalent in non-cartel cases, 
too.”

Elizabeth Morony
Partner, London 

THE TRENDS WE ARE SEEING

Cartel fines have been record-breaking but abuse of 
dominance cases are increasing:

 EU: The European Commission (EC) imposed its 
highest cartel fines since 2012 (€3.6bn in total). This 
was driven by a record-breaking fine of €2.93bn against 
4 truck makers for coordinating prices. The EC also 
recently imposed fines on a buyers’ cartel which fixed 
prices for the purchase of scrap car batteries.  In 
addition, the number of reported ongoing non-cartel 
investigations is unusually high – over double the 
number of open cartel cases that have been publicly 
reported.  

 China: Tetra Pak was fined ¥667m ($98m) by SAIC for 
abusing its dominant position (the highest penalty 
imposed to date by SAIC). 

 South Korea: The KFTC fined Qualcomm 1.03tn won 
($854m) for unfair business practices in patent licensing 
and modem chip sales. 

 South Africa: The Competition Tribunal affirmed a 
record 1.5bn rand ($115m) cartel settlement with 
ArcelorMittal.

9

The healthcare sector is under global scrutiny 

 US: In 2016, the DOJ charged several generic 
pharmaceutical companies with price-fixing, bid-rigging 
and allocating customers.  It also reached a settlement 
with Cardinal Health in relation to reverse payments. 

 UK: The CMA is pursuing cases involving the charging 
of allegedly excessive prices for pharmaceutical 
products, with large fines imposed in one case and a 
statement of objections sent in another.  

 Italy: In October 2016, the ICA imposed a fine of €5m 
on Aspen for fixing unfair prices.  

 China: In December 2016, the NDRC imposed a 
¥118.6m ($17m) fine on Medtronic for resale price 
maintenance. It has also commenced antitrust probes 
into pricing by drug firms, hospitals and procurement 
bodies and into possible abuse of pharma patents.  The 
NDRC reported that it will prioritise the pharmaceutical 
and medical device sectors, among others, in the future.

 Mexico: For the first time, COFECE referred a number 
of individuals for criminal prosecution in February 2017, 
as part of an investigation into collusion in public 
healthcare tenders. 

Cartel enforcement remains strong and non-cartel enforcement 
cases are on the rise, particularly in the healthcare sector

OUR INSIGHTS INTO ANTITRUST TRENDS 2017
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“Many of the nascent 
enforcement regimes in Asia, 
Africa and South America are 
introducing leniency regimes, or 
have recently done so.  This is 
likely to drive significant 
increases in cartel enforcement 
and parallel investigations.”

Rise in private enforcement and revised US guidance 
threatens to weaken incentives to apply for leniency

 US: In January 2017, the DOJ published revised FAQs 
regarding its leniency programme. The changes point to 
increasing unpredictability of a favourable outcome and 
more stringent disclosure requirements for leniency 
applicants and their present/former employees. 

 Europe: An increase in follow on damages claims by 
victims of cartels against immunity applicants (e.g. Vita 
(April 2016) and MasterCard (September 2016)) may 
threaten to undermine the incentives to apply for 
leniency. 

 EU: The Damages Directive, expected to be 
implemented by all Member States in the first half of 
2017, seeks to ensure that damages actions do not 
deter applications for leniency. The Directive provides 
that (i) leniency corporate statements and settlement 
submissions may benefit from absolute protection from 
disclosure and that (ii) immunity recipients’ liability is 
restricted to their own direct or indirect customers, 
thereby placing whistle blowers in a more favourable 
position than non-cooperating parties. 
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Continued growth in parallel investigations: 

 The focus on the financial services sector by the EU, US 
and Australia in 2016 led to parallel enforcement by 
other authorities. 

 Regulatory: The UK FCA imposed fines totalling £760m 
($954m) for Libor/Euribor manipulation and £1.34bn 
($1.67bn) in a foreign exchange (FX) case. The US 
CFTC imposed fines of over $2.6bn in connection with 
Libor/Euribor and $1.88bn in FX. 

 Criminal: In January 2016, following a UK SFO 
investigation, Tom Hayes was sentenced to 14 years in 
prison for conspiracy to defraud in connection with Libor. 
In June 2016 two former Deutsche Bank traders were 
indicted by the US DOJ. 

 However, criminal authorities have taken divergent 
approaches. In March 2016 the UK SFO dropped its 
criminal investigation into FX, whilst in January 2017 the 
US DOJ indicted three former FX traders. 

Antitrust authorities are strengthening cooperation:

 EU/Japan: The Commission and the JFTC upgraded 
their existing cooperation agreement allowing the 
competition authorities to share information. A similar 
agreement was signed by Japan with Australia in 2015. 

 Canada/China: The CCD and NDRC signed an MOU to 
increase cooperation in cartel investigations.

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Katrin Schallenberg
Counsel, Paris
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THE TRENDS WE ARE SEEING
PRIVATE ENFORCEMENT AND PARALLEL INVESTIGATIONS2
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NEW SCRUTINY FOR SYNDICATED LOANS? 

 The EC has indicated that it may launch a study into 
syndicated loans, stating "[t]his area exhibits close 
cooperation between market participants in opaque or 
in-transparent settings, such as over-the-counter (OTC) 
activities, which are particularly vulnerable to 
anticompetitive conduct. Work will focus on obtaining 
relevant information on market structure, dynamics 
between market participants and potential competition 
issues."

 The Financial Conduct Authority (FCA) of the UK has 
also revealed that it issued formal 'on notice' letters to a 
number of firms after discovering evidence suggesting 
that they may have breached antitrust laws by disclosing 
or exchanging competitively sensitive information 
relating to the terms and conditions of their syndicated 
lending. 

 These issues are not new to the industry.  As far back 
as 2014, the Loan Market Association issued a 
recommendation that banks pay particular attention to 
antitrust compliance in this area.  Until recently, 
however, there was no indication that syndicated lending 
was a potential focus for enforcement.

 Compliance in this area is complicated by the fact that 
both the origination and syndication of significant loans 
necessitate contact between competitors.  Two 
particular areas of risk may arise in the context of multi-
lender transactions:

– Origination level – in relation to the possible 
coordination of conduct when competing for a role 
and/or exchange of non-public competitively sensitive 
information pre-mandate, either directly (i.e. between 
their respective origination desks, for example in the 
context of market soundings) or indirectly (i.e. via one 
or more syndication / sales desks); and 

– Syndication or sales levels – for example, where there 
may be inappropriate exchange of non-public 
competitively sensitive information and/or 
coordination between syndicate banks or end 
investors outside the terms of any borrower mandate.

 Internal policies must be carefully designed to avoid 
excessive restrictions on efficient price formation and to 
take into account various factors, such as the type and 
timing of information exchanges, the role of borrower 
consent and the importance of documentation and 
records.

2017 - LOOKING AHEAD

“While lenders are increasingly 
alert to the competition risks, 
there is scope for inadvertent 
breaches.  In light of the recent 
statements from the EC and the 
FCA, it is important that banks 
review the robustness of their 
current compliance procedures.”

THE CLIFFORD CHANCE PERSPECTIVE

Loan syndication has become a potential target for antitrust 
enforcement in Europe 

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Greg Olsen
Partner, London
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THE TRENDS WE ARE SEEING

Acquiring technology: 

• Where future disruption of existing business models is 
foreseeable, incumbents are increasingly collaborating 
to create and control the new technology, rather than 
cede that ground to a third party. Such ventures raise 
complex antitrust issues, in particular relating to the 
degree to which JV partners may commit to purchase 
from, or supply to the JV exclusively in order to 
facilitate its success, as well as the scope of 
commercially sensitive information that they may 
exchange to that end.

• The increasing focus on innovation in merger reviews 
(see page 5) is making it harder to access R&D 
capacity through M&A.

• Acquisitions by dominant companies of patents 
covering rival technologies can infringe antitrust laws 
even if there is no transfer of a business: this was one 
of the reasons for the €427m fine imposed by the 
European Commission (EC) on Servier in 2014.

• The new transaction value threshold in Germany (see 
page 6) could impact exit strategies for acquisitions of 
tech sector start-ups and R&D focused businesses (in 
the pharma sector in particular), who currently escape 
merger control scrutiny because of the relatively small 
turnover they generate. In particular, the relevant 
authorities may find cause to investigate concerns that 
previously flew under the radar, e.g. in relation to the 
elimination of maverick competitors or vertical 
leveraging.

13

Restricting technology:

• For some suppliers, new online distribution models 
create unwelcome competition between distributors 
and erode brand value.  However, antitrust laws – in 
the EU, in particular – prohibit many restrictions on e-
commerce.  

• Following the release of its preliminary e-commerce 
report, the EC has already started three investigations 
into restrictions on online retailers' pricing (exacerbated 
by use of automated pricing software), geo-blocking 
requirements for the supply of digital content and 
arrangements that apply discriminatory pricing on the 
basis of customers' nationality.  More are likely to 
follow. In addition, a draft regulation on "unjustified" 
geo-blocking will, if implemented, limit businesses' 
ability to offer different terms to EU end-users on the 
basis of their nationality, place of residence or place of 
establishment.

• A forthcoming judgment of the EU Court of Justice will 
clarify to what extent suppliers can require retailers not 
to resell their products on third party platforms. The EC 
believes that such restrictions fall within the safe 
harbour of the Vertical Agreements Block Exemption 
(but that the benefit of the safe harbour may be 
withdrawn in certain circumstances), while the German 
authorities and courts say otherwise.

“Suppliers to EU markets should 
check their distribution 
arrangements against the EC’s 
e-commerce report. Some of the 
issues that are flagged for 
potential enforcement action 
were not raised as concerns in 
previous guidance.”

ANTITRUST CHALLENGES THROUGHOUT THE TECH SUPPLY CHAIN

All businesses are now technology businesses in some respects. 
This is driving a fast-evolving environment of antitrust scrutiny and 
regulation

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Miguel Odriozola
Partner, Madrid / Brussels
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“For platforms, preventing free-
riding by rivals is an increasing 
challenge, with antitrust 
authorities' continuing focus on 
price parity clauses that protect 
against lower pricing on 
competing platforms or retailers.”

THE TRENDS WE ARE SEEING

Implementing technology: 

• Many of the disruptors of yesterday have become 
established institutions.  Having relied on antitrust laws 
to level the playing field, they now seek to limit antitrust 
interventions against them in their new role as 
incumbents.

• Compliance for online intermediaries in particular is 
complicated by inconsistent approaches by different 
antitrust authorities.  For instance, many online 
platforms apply price parity (or “most favoured nation”) 
clauses in their contracts with customers to prevent 
them using the platform to reach end-users and then 
transacting elsewhere at less cost, i.e. preventing free-
riding by customers and rivals on the platform's 
considerable investments.  With regard to such 
clauses, some authorities focus on suppliers' ability to 
fix on-platform pricing (the UK), whereas others focus 
on the effect on pricing and competition between 
platforms (several other European authorities) or treat 
these clauses as horizontal collusion between the 
platform and suppliers (Australia).  Upcoming reviews 
of European antitrust agencies' moves to ban “wide” 
price parity clauses covering competing platforms in the 
hotel-online booking sector may shed light on whether 
such enforcement has improved consumer welfare, or 
just discouraged innovation. 

14

Profiting from technology:

• Global battles over royalties for standard essential 
patents will continue in 2017. Qualcomm, in particular, 
is fighting numerous charges against its licensing 
practices, including allegedly onerous licensing terms, 
excessive high (above FRAND) royalties, excessively 
low (predatory) royalties and exclusivity arrangements. 
In addition to recent fines of 1.03 trillion won ($890 
million) by South Korean authorities, it is being sued by 
Apple in China and defending against antitrust 
investigations in the US, EU and Taiwan.  

• Despite years of enforcement and litigation, there 
remains little judicial or regulatory guidance on key 
issues, such as how FRAND rates should be 
determined, the legality of splitting patent portfolios and 
its impact on FRAND assessments and the extent to 
which FRAND obligations apply to IP that does not 
form an essential part of a standard.

• Antitrust laws may also inhibit the ability of businesses 
to profit from proprietary data about their users.  Where 
such data cannot be easily replicated, third parties may 
seek access in order to develop their own products or 
services (e.g. developers of an app for automotive 
spare parts seeking manufacturers' data on customer 
purchasing patterns). While there has not yet been 
significant enforcement or litigation, the growth of the 
"internet of things" – and the substantial amount of data 
and business opportunities it brings about - may spur 
an increase in requests for access to data in the future.

ANTITRUST CHALLENGES THROUGHOUT THE TECH SUPPLY CHAIN

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Dave Poddar 
Partner, Sydney 

“
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WHAT NEXT FOR TECHNOLOGY ANTITRUST?

 As manufacturing and services industries become more 
technology-based, we anticipate that they will become 
increasingly subject to the types of disputes that have 
arisen in the technology sector, e.g. in relation to 
standard setting, patent abuse and refusal to provide 
access to third parties, such as providers of aftermarket 
services.  

 Disputes over the leveraging of a dominant service into 
complementary services are also likely to rise, as 
proprietary and walled ecosystems continue to spread, 
at the expense of (more) open systems, and providers 
increasingly push more comprehensive solutions to 
keep customers within their own ecosystem.  This may 
lead to increased disputes about the demarcation line 
between newly-integrated features and anticompetitively
tied secondary services, and about the scope of 
obligations under antitrust law to provide interoperability 
information. 

 While the potential antitrust implications of "big data" are 
much discussed, the only immediate trend is that of 
competition authorities trying to understand how 
significant the issues are.  

 Agencies and courts are still grappling with the 
application of traditional antitrust concepts to online 
intermediaries: are they genuine agents whose pricing 
can be dictated by users/suppliers without breaching 
antitrust prohibitions? When online intermediaries set 
maximum prices for users, are they facilitating a cartel 
(as some Uber customers have alleged in US litigation)? 
Resolution of these issues in the coming years may 
impact business models of some online intermediaries.  

 We anticipate a continued push for tailored regulation of 
online intermediaries. Legislators in a number of 
jurisdictions are (rightly or wrongly) coming to view 
competition law as ill-equipped to preserve competition 
on the merits in markets where network effects spur the 
creation of entrenched monopolies. 

 The use of pricing algorithms is likely to be a recurring 
feature of future enforcement decisions.  In the near 
term, the focus will be on the use of such algorithms to 
implement prior collusion between individuals (as 
happened in one case pursued by UK and US antitrust 
agencies).  A question for the future is whether there is 
an infringement if machine-learning AIs conclude, 
without human intervention, that collusion through price-
signalling is the most profitable pricing strategy.

 The growing use of interfaces such as voice and virtual / 
augmented reality may present new challenges for 
antitrust enforcement, e.g. whether and if so how 
antitrust rules apply to replies of voice assistants or the 
display of augmented reality content.

2017 - LOOKING AHEAD

“As technology permeates a 
variety of different sectors, we 
expect associated antitrust 
issues to arise, such as disputes 
over interoperability, display bias, 
the value of user data, or 
questions over the impact of 
algorithms.”

THE CLIFFORD CHANCE PERSPECTIVE

Innovation will drive an increase in certain types of dispute and 
some novel antitrust issues  

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Dieter Paemen 
Partner, Brussels
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THE TRENDS WE ARE SEEING

US
 The takeover of German chip equipment maker Aixtron

by a group of Chinese investors led by Fujian Grand 
Chip Investment Fund was abandoned in December 
2016, following a prohibition order issued by President 
Obama.  National security concerns arose regarding 
"the military applications of the overall technical body of 
knowledge and experience of Aixtron". 

 The acquisition of Philips' Lumileds business by 
Chinese-backed private equity firm Go-Scale Capital 
collapsed in January 2016, following opposition by The 
Committee on Foreign Investment in the US (CFIUS), as 
did the acquisition of Global Communications 
Semiconductors by San'an Optoelectronics in 
September 2016.  The committee reportedly told Philips 
that it "could not have been aware" of its concerns. 

Germany
 The takeover of Aixtron was also under review by the 

German government, following information on military 
applications of Aixtron’s technology that was reportedly 
communicated by the US.  

 A number of other acquisitions by Chinese buyers were 
not opposed under Germany's foreign investment 
regime, but required various assurances to win support 
of shareholders and workers unions.  For example, 
Midea committed to allow German robot maker KUKA to 
operate independently, to retain jobs and facilities and to 
ring-fence industrial property rights, know-how and 
confidential customer/supplier data.

17

UK
 After discussions with the UK government, in August 

2016 Japanese Softbank made a binding pledge – the 
first under a recently-introduced Takeover Code rule –
that upon acquiring chip-designer ARM, it would double 
the number of ARM’s UK employees and keep its 
headquarters in the UK for at least 5 years.  

Australia
 In May 2016, Australia’s Treasurer blocked two separate 

bids by consortia of Chinese investors for S Kidman & 
Co, citing national interest considerations relating to S 
Kidman's ownership of 2.5% of Australia's agricultural 
land.

 The Treasurer also blocked the sale of Ausgrid to State 
Grid and Cheung Kong Infrastructure in August 2016, 
due to national security issues that were identified “in 
critical power and communications services that Ausgrid
provides to businesses and governments.”

South Africa
 Commitments to address public interest concerns are a 

common requirement of merger control clearances in 
South Africa (and a number of other African countries), 
but were unusually extensive for some 2016 deals.  For 
example, clearance of the AB InBev/SABMiller merger 
was conditional on, among other things, the creation of a 
ZAR 1bn ($77m) fund for agricultural development, 
support for farmers and suppliers and extensive 
obligations to maintain jobs and procure domestically.

“Navigating a foreign investment 
review requires careful planning, 
understanding of local 
sensitivities and strategic use of 
public affairs resources.”

FOREIGN INVESTMENT REVIEWS

The past year has seen a sharp rise in political opposition to foreign 
takeovers, mainly (but not exclusively) directed at Chinese buyers 

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Marc Besen
Partner, Dusseldorf / Brussels
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What next for foreign takeovers in 2017?

 US: A review is under way of whether CFIUS should 
obtain more powers over transactions, e.g. to include a 
"net economic benefit" test and/or take into account 
reciprocal investment opportunities for US companies 
(President Trump is reported to back such a move).

 UK: The government is due to consult on proposals to 
reform its approach to ownership and control of critical 
infrastructure and to ensure that the national security 
implications of foreign ownership are scrutinised.  

 Australia: The government is drawing up a list of 
infrastructure (e.g. water, energy and port facilities), 
acquisitions of which will be vetted by a new Critical 
Infrastructure Centre for national security concerns.

 Italy: Proposed legislation would introduce much 
broader filing requirements for foreign buyers, extending 
to any acquisition of at least 5% of an Italian company.

 EU: Germany, France and Italy have called for greater 
powers to block takeovers by companies from countries 
which do not allow reciprocal freedom to invest for 
European businesses.  This would extend beyond 
national security concerns to include acquisitions of 
"important" technologies and those in areas that are 
"sensitive to industrial policy".  The proposal – which is 
being considered by the European Commission (EC) –
would considerably expand the circumstances in which 
national governments can disregard the EC's exclusive 
jurisdiction to review mergers of EU-wide importance.

18

Practical tips to get the deal done

 Assess local sensitivities on a country-by-country basis.  
What is considered to be an industry of strategic 
importance, or a "national treasure", varies greatly.  
Similarly, "national security" is being defined 
increasingly broadly in many countries.

 Do not focus only on those jurisdictions with formal 
foreign investment clearance regimes.  In a number of 
countries (e.g. the UK), governments can intervene on 
an ad hoc basis by creating new laws to target a 
transaction or by seeking “golden shares” that allow 
them veto rights, e.g. over future corporate transactions.

 If public interest considerations may be relevant:

– Ensure that document creation guidelines cover not 
only statements that could be misinterpreted by 
antitrust agencies, but also those that could prejudice 
a foreign investment review.

– Engage with government stakeholders early and allow 
for a longer deal timetable.  Timing of foreign 
investment clearance procedures is often more fluid 
and less predictable than for merger control reviews.  

– Consider whether formal or informal commitments 
may be necessary to secure clearance, or desirable 
to mitigate public hostility that could otherwise harm 
sales, e.g. to maintain or invest in jobs and facilities or 
to ring-fence R&D, technology or sensitive 
information.  Assess the cost of complying with such 
commitments, and the risks of non-compliance. 

“2017 will see expanded powers 
for governments to intervene in 
mergers on national security 
grounds.  How often those 
powers are used in the future will 
depend largely on whether 
outbound Chinese M&A slows.”

As populism and protectionism increase, governments are 
bolstering their powers to block foreign takeovers
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PROTECTIONISM AND SUBSIDIES

Subsidy-related trade disputes are on the rise: 

 Under the WTO Agreement on Subsidies and 
Countervailing Measures (ASCM), governments (but not 
businesses) can challenge State subsidies granted by 
other countries, if they amount to prohibited export 
subsidies or can otherwise be proved to adversely affect 
their trading interests. This can result in subsidised 
industries facing increased duties on their exports – at 
the outcome of the dispute or in the form of unilateral 
"countervailing measures" - and/or losing the subsidy.  
In one (isolated) case, past subsidies were ordered to 
be recouped.     

 The past two years have seen a sharp increase in the 
number of countervailing measures imposed and 
initiated under the ASCM, largely in response to global 
over-capacity in the steel and aluminium sectors.  

 If current proposals for a US border adjustment tax are 
pursued, it may be challenged as a prohibited export 
subsidy under the ASCM.  The amounts that could be at 
stake, and the potential value of countervailing duties 
that could be imposed on US exporters as a result, may 
far exceed the largest WTO ruling to date. 

 Upcoming elections in EU member states could also 
lead to subsidy-related disputes.  Populist politicians in a 
number of countries have called for a relaxation of the 
EU State aid regime to allow more freedom to engage in 
“intelligent protectionism”.

Continued risks for investment incentives: 

 In the EU, enforcement by the EC against illegal State 
aid almost invariably results in the subsidised business 
being required to repay the value of all subsidies 
received, plus interest.  Such enforcement is currently 
targeting tax arrangements that favour multinational 
companies, and their mobile investments, over domestic 
ones.  The EC recently ordered Ireland to recoup up to 
€13 billion of back taxes, plus interest, from Apple.  A 
number of other investigations are ongoing, many into 
tax arrangements of US companies, provoking 
objections from the US government.   

 A recent ruling of the EU Court of Justice also gives the 
EC considerable freedom to challenge tax breaks that 
are offered for a particular type of investment, even if the 
incentive is available to all investors.

More UK subsidies, post-Brexit?

 In the UK, EU State aid laws will cease to apply post-
Brexit, but some restrictions beyond those imposed by 
the WTO ASCM will be an inevitable condition of the 
UK's future trading relationship with the EU.  

 At a minimum, these are likely to restrict the UK's ability 
to grant unlimited State guarantees and to rescue failing 
firms and will probably extend to subsidies for some 
services sectors.  How such restrictions are enforced, 
and the mechanism for resolving disputes, will be key 
issues in UK-EU negotiations. 

2017 - LOOKING AHEAD

“In a world in which trade 
disputes may become more 
prevalent, businesses should 
carefully assess the 
sustainability and potential 
consequences of any subsidies 
on offer before making final 
investment decisions.”

THE CLIFFORD CHANCE PERSPECTIVE

Rising protectionism may lead to favouritism for domestic 
industries and subsidy races for job-creating foreign investments

OUR INSIGHTS INTO ANTITRUST TRENDS 2017

Jenine Hulsmann
Partner, London
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RESOURCES AT YOUR FINGERTIPS

20OUR INSIGHTS INTO ANTITRUST TRENDS 2017 CLIFFORD CHANCE |

Antitrust Trends in Africa
Our new special feature report, titled Insights into 
Antitrust Trends in Africa, identifies common themes we 
are seeing in merger control across Africa (including the 
imposition of conditions to clearance unrelated to 
competition), emerging patterns in antitrust enforcement 
actions, and the new competition laws and 
supranational regimes of which companies operating or 
investing in Africa need to be aware.

Clifford Chance Global M&A Toolkit
The essential interactive resource for anyone involved 
in M&A transactions. The Clifford Chance Global M&A 
Toolkit comprises a growing collection of web-based 
transaction tools, video content and in-depth analysis of 
the most important market and regulatory developments 
in M&A regimes across the globe.

Available 24/7. Easy to access.
www.cliffordchance.com/GlobalM&AToolkit

Global M&A Trends
Our global report provides a snapshot of the risks and 
opportunities for global M&A in 2017, including 
Interactive investment flow maps.

Our interactive maps show current M&A flows into and 
out of each major investment region of the globe giving 
you insights into the latest trends in cross-regional 
M&A. The maps are easy to use, simple and effective. 
Available through the Global M&A Toolkit at: 
www.cliffordchance.com/GlobalM&ATrends
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Talking Tech
Clifford Chance Talking Tech is a one-stop-shop for the 
latest legal trends and changes in the fast-moving 
technology sector.  Talking Tech contains a range of 
articles and information on upcoming events from our 
global network. These are available online for you, 
whenever you need them. It is compatible with mobile 
devices and tablets: 
www.cliffordchance.com/TalkingTech
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Follow us at CC_Antitrust
for up to date news and 
market commentary

Brexit
Our new dedicated Brexit site helps you to make sense 
of the latest developments and access our latest 
publications on the implications of Brexit and what it 
might mean for Britain's ongoing relationship with 
Europe.

www.cliffordchance.com/microsites/Brexit-
hub/home.html

Online antitrust training
Together with Thomson Reuters we offer online training 
on competition law through a series of modules that 
focus on helping businesses generate awareness and 
familiarity of their employees of what comprises anti-
competitive behaviour. The interactive competition 
course covers a range of legal areas, including: dealing 
with competitors, exchange of information, cooperation 
agreements, distribution and supply arrangements, 
misuse of market power, and document creation and 
retention.

@CC_Antitrust
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